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UNIT~O BTATS. OEPAATM.NT a~ COMM.~Ce
The O.pucy Under 880r.-ry tOt'"
Do-n. end ACmo.phe-
Washif'lgton. O.C. eae30

DEC I O 2002

Honorable Christine T odd Whitman
Administrator, Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

Dear Ms. Whitman :

On July 10, 2001, Barnes Nurs~IY, Inc. (Appellant) filed a notice of appeal with the Secretary of
Commerce (Secretary) pursuant to section 307(c)(3)(A) of the Coastal Zone Management Act of
1972 (CZMA), as amended, 16 U.SoC. §§ 1451 et seq., and the Department of Commerce's
implementing regulations, 15 C.FoRo Part 930, Subpart Ho The appeal is taken from an objection
by the Ohio Department ofNaturdl Resource~ (State) to the Appellant's C()n~i~ency certification
tor a u.s. Am1y Corps of Engineers' after-the-fact pennit to maintain W1 excavated channel and
benn system intended lO store water for agricuJturaJ purposes. This project is located in Erie
County, Ohil.) adjacent to East Sandusky Bay.

The (~ZMA provides that a timely objection by a s\a(e to a consistency certification precludes
any Federal agency from issuing licenses or permits for the aCtivity unless the
Secretary of Commerce finds that the activity is cithcr "consistent with the objectives" of the
CZMA (GroW1d I) or "necessary in thc iDlt,-r~:ol of D;stiunal ~ecurily'. (Gr()und II). Section
307(c)(3)(A). 1'0 makc such a detennination, the Secretary must find that the proposed project
satisfies the requirement§ of 15 C.F .R, § 9.10.121 01" § 930.122.

The Appellants request tllat tile Secretary override Ohio's consistency objectjons based on
Ground I. To make the determinatjon that the proposed activity is "consistent with the
objectives" of the CZMA, the Secretary must find that: (1) the pro~)sed activity fiu1hers the
national interest as articulated in section 302 or 303 of the CZMA, in a significant or substantial
manner, (2) the adverse effects of the proposed activity do not outweigh its contribution to the
national intcrcst, when those effects are consjdered separately or cumulatively, and (3) no
reasonable altemativc is available that would permit the activity to be conducted in a manner
consistent with enforceable policies of Ohio' s coa~1 7:one management plan.
~ 15 C.F.R. § 930.121.
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I have been delegated the responsibility for soliciting commcnts on the appeal from Federal
agencies. I am requesting your views on any of the above elements on which you may wish to
comment. So that this appeal may be completed in a timely manner. 1 respectfully request that
you submit your comments within 30 days of receipt of this letter. Please mail the comments to
Molly Holt. Anorney-Adviser, Office of the Assistant General Counsel for Ocean Services,
National Oceanic and Atmospheric Administration, U .S. Department of Commerce, 1305 East-
West Highway, Suite 6111, Silver Spring, Maryland 20910.

If you need any additional information in order to comment on this appeal, please contact Ms.
Holt at (301) 713-2967. extension 215.

Sincerely,

...,.t., --!

Scott B. Oudes
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UNITED 8T A TEa C.PARTM&NT CF caMME~.
Df"ce of Che Und~ B~ry 'or
Oo..n. .nd ACrnD.ph--
Washington. O.C. eo230

DEC , O 2002

Lieutenant General Robert B. Flowers
Chief of Engineer.~
2600 Anny Pcntagon
Washinglon, D.C. 20310-2600

Dear General Flowers:

On July 10.2001. Barnes Nursery. Inc. (Appcll8.llt) filed a notice of appeal with the Secretaryof
Commerce (Secretary) pursuant to section 307(c)(3)(A) of the Coastal Zone Management Act of
1972 (CZMA), as amended, 16 U.S.C. §§ 1451 el ~~q., and Lhe Departnlent of Commerce's
implementing regulations, 15 C.F.R. Part 930, Subpal1 H. The appeal is taken from an ob.iection
by the Ohio Department of Natural Rcsourccs (State) to the Appellant's consistency certification
for a U.S. Anuy Corps of Engineers' after.the.t"act pcrmillO maintain an excavated channel and
benn system intended to srore water for agricultural purposes. This project i~ located in Erie
County, Ohio adjacent to East Sandllsky Bay.

The CZMA provides that a timely objection by a state to a consistency certification precludes
any Federal agency from issuing Ijccnscs or ~"Tmits for the activity unless the
Secretary ofCommcrce finds that thc activity is cithcr "consistcnt with the ob,jectives" of the
CZMA (GroWld I) or "necessary in the interest of national security" (Ground n). Section
307(c}(3)(A). To make such a detennination, the Secretary must find that the propose{f project
satisfies the requirements of 15 C.F.R. § 930.121 or § 930.122.

The Appellants request that the Secretary override Ohio's consistency objections based on
Ground I. To make the determination that thc proposcd activity is "consistcnt with the
objectives" of the CZMA, the Secretary rnu.~t find lha[: (I) the proposed a(,,'tivity funhers the
national interest as articulated in section 302 or 303 of the CZMA. in a significant or substantial
manner J (2) the adveI5e effects of die proposed activity do not outweigh its contribution to the
national interest, when those effects are considered separately or cumulatively, and (3) no
reasonable alternative is available that would permit the activity 10 be conducted in a manner
consistent with enfolceable policies of Ohio's coastal zone management plan.
~ 15 C.F.R. § 930.121.



2

1 have been delegated the responsibility for soliciting comments on the appeal from Federal
agencies. 1 wn requesting your views on any of the above elements on which you may wish to
comment. So that this appeal may be completed in a timely manner, I respectfully rcqucst that
you submit your comments within 30 days of receipt of this letter. Please mail the commentS to
Molly Holt, Attorney-Adviser, Office of the Assistant General Counsel for Ocean Services,
National Oceanic and Atmospheric Administration, U .S. Department of Commerce, 1305 East-
West Highway, Suite 6111~ Silver Spring, Maryland 20910.

If you need any additional information in order to comment On this appeal. please COJitact Ms.
Molt at (301) 713-2967. extensioJi215.

Sincerely,

--?;1'. -~-

Scott B. Gudcs
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UNITEC ..'.AT.e CEPARTM.NT c~ COMM.RCE
The Depu~y Under 880r8U'.y far
ac-ne end A~mD.phe-
Weenlngcon. D.C. eo23O

O2(XYlDEC

Mr- Steven A. Williams
Dircc1.or, U.S. Fish and Wildlife Service
Department of the Interior
1849 C Street, N.W.
wamington, D.C. 20240

Dear Mr .Williams:

On July 10, 2001. Barnes N W"sery , Inc. (Appellant) filed a notice of appeal with the Secretary of
Commerce (Secretary) pursuant tn ...ection JO7(c)(3)(A) of the Coastal Zone Management Act of
1972 (CZMA), as amended, 16 U.S.C. §§ 1451 et 5Cq., and the Department of ConunerCt:'~
implementing regulations, 15 C.F .R. Part 930, Subpart H. The appeal is taken from an objection
by the Ohio Oepartment of Natural Resources (State) to the A ppellant's consistency certification
for a U.S. ArIIly Corps of Engineers' after-the-fact pennit to maintain an excavated channel and
beTm system intendcd [0 Store water for agricultural pW"poses. This project is located in Erie

County, Ohio a4iacent to East Sandusky Bay.

T11e CZMA provides 1.hal ii timely objection by a state to a consistency certification precludes
any federal agency from issuing licenses or permits for the activity unless the
Secretary of Conunerce finds that the activity is either "consjstent with the objectives" of the
CZMA (Ground I) or "necessary i11 the inleresL of national security" (Ground n). Section
307(c)(3)(A). To make such a deteJmination, the Secretary must find that the proposcd project
...ati~fies the requirements of 15 C.F.R. § 930.121 or § 930.122.

The Appellants request that the Sccrctary ovenide Ohio's wnsistency objections based on
Crround 1 To make the determination that the proposed activity is "consistent with the
objcctivcs" of the CZMA, the Secretary must find that: (1) the proposed activity furthers the
national interest as articulated in section 302 or 303 of the CZMA, in a significant or substantial
manner, (2) the adverse effects of the proposed activity do not outweigh its contribution to the
national interest, when those effects are considered separately or cwnuJatively, and (3) no
reasonable alternative is available that would permit the activity to be conducted in a manner
consistent with cnforceable policies of Ohio's coastal ~one management plan.

~ 15 C.F.R. § 930.121.
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T have been delegated the responsibility for soliciting comments on thc appeal from federal
agencies. I wn requ~~ling your views on any of the above elements on which you may wish to
comment. So that this appeal may be completed in a timely manner, I respectfully rcquest that
you submit your comments within 30 days ofrecejpt of this letter. PLeasc mail the comments to
Molly Holt, Attomey-Adviser, Office or lh~ Assistant General Counsel for Ocean Services,
National Oceanic and Atmospheric Administration, lJ.S. Department of Commerce, 1305 F.ast-
West Highway, Suite 6111, Silver Spring. Maryland 20910.

If you need any additional intormation in order to comment on this appeal, please contact Ms.
Holt at (301) 713-2967, extension 215.

Sincerely,

~£~
Scott B. (Jude!\
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UNITBD STATES g..ARTM8NT OF COMMEACB
Th. D8p&I~Y' Und.,. .~'.y for
Do..". end AtnlOepher'B
Weanlngto'.', O.C. 20e30

DEC 10 m.

Mr. Charle..~ G. Groat

Director, U.S. Geological Survey
1220 1 S\lnrise Valley Drive

Reston, Virginia 20192

Dear Mr .Groat:

On July 10, 2001, Bamcs Nursery, Inc. (Appellant) filed a notice of appeal with the Secretary of
Commerce (Secretary) purSUal1t to section JO7(c)(3)(A) of the Coastal Zone Managcmcnt Act of
1972 (CZMA), as amended, 16 U.S.C. §§ )451 et seq., and the Department of Commerce's
implementing regtllations, 15 C.F.R. Pnr1930, Subpart H. The appeal is taken from an objection
by the Ohio Department of Natural Resources (State) to the Appcllant's consistency certification
for a U.S. Anny Corps of Engincers' after-the-fact permit to maintain an excavated channel and
berm system intended to store water tor agricultural purposes. This project is located in Erie
County, Ohio Ildjacent to Eo.~t Sllndusky Bay.

1nc CZMA provides that a timely objection by a state to a consistency ccrtification precludes
any Federal agency from issuing licenses or pennits for the activity unless the
Secretary of ColWnerce finds that the activity is cithcr "consistent with the objectives" of the
CZMA (Ground I) or ..necessary in the interest of national security" (Ground fl). Section
307(c)(3)(A). To make such a determination, the Secretary must find that the proposed project
satisfies the requirements of 15 C.F.R. § 930.121 or § 930.122.

.The Appellants request that the Secretary override Ohio's consistency objections based on
Ground I. To make the determination that the proposed activity is "consistent with the
objectives'. of the CZMA, the Secretary must find that: (1) the proposed activity furthers the
national intere~t a.~ articulated in section 302 or 303 of the CZMA. in a significant or substantial
manner, (2) the adverse effects of the proposed activity do not outweigh its contribution to the
national interest, when those effects are considered separately or cumulatively, and (3) no
reasonable alternative is available that would permit the activity to be conducted in 8 manner
consistent with enforceable policies of Ohio's coastal zone management plan.
~ 15 L.r.R. §930.l2l.
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I 11ave been de]eg'dled the responsibility for soliciting comments on the appeal from Federal
agencies. I am requesting your views on any of the above clcments on which you may wish to
comment. So that this appeal may be completed in a timely manner, I respectfully rcquest that
you submit your comments within 30 days of receipt of this letter. Please mail thc comments to
Molly Holt, Attorney-Adviser, Office ofthc Assistant General CoWlScl for Ocean Services,
National Oceanic and Atmospheric Administration, U.S. Department of Commerce, 1305 East-
West Highway, Suite 6111, Silver Spring, Mii!Yland 20910.

If you need any additional information in order to comment on this appeal, pl~e contact Ms.
IIolt at (301) 713-2967, extension 215.

Sincerely,
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UN'1"8g STATES O.~A.TMENT' OF CDMM.RCE
Th. aepw~y Under S.-ceroy for
°-.n. .nd A.~.ph8r8
Weehlngt:or'l. O.C. eo230

DEC 03X}2

MEMORANDUM FOR: Dr. William T. Hogarth

FROM: SI.:Qtt B. Gudcs

for Fjsh~es

.//~.

S(JR.JF.CT: Department of Commerce Administrative Appeal.. Barnes
NurseIY, Inc.

On July 10, 2001, Bamcs Nursery. Inc. (Appella1lt) filed a notice of appeal with the Secretary of
Commerce (Secretary) pursuant to section 307(c)(3)(A) of the Coastal Zone Management Act of
1972 (CZMA), as amended, 16U.S.C. §§ 1451 ct seq., and the Department of Conunerce's
implementing regulations, 15 C.F.R. Part 930, Subpart H. The appeal is taken from an objection
by the Ohio Department of Natural Resources (State) to the Appet1ant's consistency certification
for a U.S. Army Corps of Engineers' after.the-fact pcrmit to maintain an excavated channel and
berm system intended to storc water for agricultural purposes. This project is locaWd in Erie
County, Ohio adjacent to East Sand\Ll;ky Bay.

The CZMA provides that a timely objection by a state to a consistcncy ccrtification precludes
any Ft!deral agency from issujng licenses or permits for the act-ivity unless the
Secretary of Conuuerce fmds that the activity is either "consistent with the objectives" of the
CZMA (Ground I) or 'Inecessary in the interest of national security" (GroWld II). Scction
307(c)(3)(A). To make such a detenn1nation, the Secretary must fmd that the proposed project
~ati5fie5 the requirernents of 15 C.F .R. § 930. i 2 t or § 930.122.

The Appellants request that the S~~r~taIy override Ohio's consistency objections based on
Ground 1. To make the determination that the proposed activity is "consistent with the
objectives" of the CZMA, the Secretary must fmd that: (1) the proposed activity furthers the
national interest as articulated in section 302 or 303 of the CZMA, in a significant or substantial
manner, (2) the adverse effects of the proposed activity do not outweigh its contribution to the
national interest~ when those effects are considered separately or cwnulatively. and (3) no
reasonable alternative is available that would pennit the activity to be conducted in a manner
consistent with enforceable policies of Ohio's coastal zone management plan.
~ 15 C.f.R. § 930.121.
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I have been delegated the responsibility for soliciting comments on the appeal from Federal
agencies. I am requesting your views on any of the above elemenl~ un which you may wish to
comment. So that this appeal may be completed in a timely manner, 1 respectfully request that
you submit your comments within 30 days of receipt of this letter. Please mail the comments to
Molly Molt, Attomey-Adviser, Office of the Assistant Oeneral Counsel for Ocean Services.
National Oceanic and Annospheric Administration, U.S. Department ofCommerce, 1305 East-
West Highway, Suite 6111, Sjlver Spring, Maryland 20910.

If you need any additional information in order to conunent on this appeal. please contact Ms.
Holt at (301) 113-2967. extension 215.

Sincerely,

#(~IScott B. Gudes -t


